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Chair's Foreword

It is evident that the right to freedom of thought, conscience and religion is a
fundamental human right and is the essence of a free society. It was recognised in the
Universal Declaration of Human Rights in 1948 and is now enshrined in article 18 of
the International Covenant on Civil and Political Rights. It includes the freedom to have
or to adopt a religion or belief, and the freedom, either individually or in community
with others to manifest one's religion or belief in worship, observance, practice and
teaching.

While we have a federal Sex Discrimination Act 1984, a Race Discrimination Act 1975,
a Disability Discrimination Act 1992 and an Age Discrimination Act 2004, there is no
dedicated federal law to protect against discrimination on the ground of religious
belief or activity, despite our international obligation to do so.

This is the basis on which the Religious Freedom Review recommended that the
Commonwealth develop a Religious Discrimination Act to render it unlawful to
discriminate on the basis of a person's religious belief or activity.

This is what this bill seeks to do —to remedy this gap in our discrimination laws and to
protect people of faith against discrimination.

Australians have the right to enjoy religious freedoms, but as the Religious Freedom
Review noted, the protection of difference with respect to belief or faith in a
democratic, pluralist country such as Australia requires constant vigilance. This is
particularly relevant for minority religious groups who are currently more likely to
suffer from direct discrimination, but also for Christians whose genuinely held religious
views are increasingly being silenced.

In this inquiry almost all submitters and witnesses recognised the importance of
protecting the right to be free from discrimination on the grounds of religious belief
and activity, as did 95 per cent of respondents to the committee's survey on this
question.

However, significant differences arose in how these protections can best be achieved.
The committee acknowledges this legislative package has been contentious and
considers there has been substantial confusion and misinformation about parts of the
legislation, particularly around statements of belief and the applicability of the
legislation to schools and in workplace contexts. However, it is noteworthy that 82 per
cent of the over 48,000 respondents to the committee's survey supported the religious
discrimination legislative package currently before the Parliament.

In relation to religious schools, it is important to recognise that the ability for religious
bodies to act in accordance with their faith is an essential element of the right to



freedom of religion. International human rights law recognises the importance of
ensuring the autonomy of religious institutions. The ability of religious bodies,
including schools, to uphold their ethos through employment and enrolment policies
is a manifestation of the right to freedom of religion.

It is often said that religious values are 'more caught than taught'. Therefore, the ability
for religious schools to recruit those who can model the religious values and beliefs of
a school in their interactions with students and their families is essential to preserving
the general ethos and values of religious schools. Human rights law also recognises the
importance of respecting the liberty of parents in ensuring the religious and moral
education of their children. The committee recognises the concerns raised around this
issue, however, much of the concerns regarding teachers and students being adversely
treated because of relationships or sexuality are not issues of direct relevance to this
proposed legislation. It is important to note that these bills would prevent
discrimination on the grounds of religion — differential treatment on other grounds,
such as sexuality, may still constitute discrimination under other anti-discrimination
laws. The Sex Discrimination Act 1984 currently includes exemptions that mean it is
not discrimination for religious bodies to discriminate on the grounds of sex or sexual
orientation. This religious discrimination legislative package does not affect the
operation of these current exemptions and, as such, questions regarding these
exemptions are best dealt with as part of the proposed review by the Australian Law
Reform Commission.

In relation to statements of belief (clause 12), the committee heard a variety of
different perspectives from submitters and witnesses as to the likely impact of this
provision. It is important to note upfront that freedom of expression is necessary for
the meaningful enjoyment of the right to freedom of thought, conscience, and religion
or belief. A person's religious belief, or indeed lack of belief, is often of significance to
their identity and manner in which they live their life. As such, it is important that
people be able to explain, discuss, share and express their moderate genuine faith-
based beliefs without the fear of complaints being brought to silence them.

Of course, the right to freedom of religion must be balanced against other
fundamental human rights. A human rights-based framework stresses the principles
of universality, equality and freedom and where rights conflict it is important to ensure
that all human rights are protected as far as possible.

This committee, which has a decade of experience in applying a human rights lens to
proposed legislation, is well-placed to consider this important balancing act. The
inquiry drew submissions and testimony from all sectors of Australian society to assist
it in this task.

After having carefully considered this evidence, the committee has concluded that the
religious discrimination legislative package is, on the whole, a sensible and balanced
approach to protect the right to freedom of religion. It reflects a tolerant and inclusive



society that understands the importance of faith to a pluralist democracy, but does
not seek to impose those beliefs on, or injure, others. The bills operate as a shield to
protect those who genuinely, and in good faith, live their lives according to their
religion, from being discriminated against on this basis. The committee considers the
bills provide adequate and appropriate safeguards to ensure that any limitation on
rights are reasonable, necessary and proportionate.

However, the committee appreciates there are a wide range of views on this important
and difficult topic, and considers it important to continue the conversation with the
Australian people as to how to balance these rights. In particular, clauses 11 and 12
have been raised as of significant concern to many with questions raised as to how the
law will apply in practice. Noting these provisions are somewhat unique in the
legislative landscape and given its relationship to the protection of fundamental
human rights, the committee would urge future governments to monitor the impact
of this legislation on society and individuals and continually review this significant
piece of legislation.

Subject to the recommendations made by the committee, we are of the view that
the passage of the religious discrimination legislative package remains essential to
protect and uphold the fundamental right to freedom of religion and belief.
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Recommendations

Recommendation 1

3.88 The committee recommends that, consistent with other anti-discrimination
legislation, clause 14 of the Religious Discrimination Bill 2021 be amended to require
that in determining if a condition, requirement or practice imposed on a person
resulted in indirect discrimination, the person who imposes, or proposes to impose,
the condition, requirement or practice has the burden of proving it was reasonable.

Recommendation 2

3.89 The committee recommends that paragraph 39(2)(b) of the Religious
Discrimination Bill 2021 be amended to refer to the inherent requirements of the
'particular position', rather than the inherent requirements of the 'employment'.

Recommendation 3

3.90 The committee recommends that the government consider including a
legislative note in the Religious Discrimination Bill 2021 that states that reasonable
management action conducted within a reasonable manner will not constitute
unlawful discrimination, and provide examples in the explanatory memorandum of
the type of action that would likely constitute reasonable management action.

Recommendation 4

3.91 The committee recommends, consistent with other anti-discrimination
legislation, that Division 4 of Part 4 of the Religious Discrimination Bill 2021 be
amended to include a provision that the Australian Human Rights Commission and
Attorney-General, in exercising powers under clauses 44 and 47, must include with
the explanatory materials accompanying the instrument the following information:

. the Commission or Attorney-General’s findings on material questions of
facts in relation to the decision;

. the evidence on which those findings were based;

. the reasons for the decision; and

. the fact that an application may be made to the Administrative Appeal

Tribunal for a review of the decision.
Recommendation 5

3.92 The committee recommends that subclause 69(1) of the Religious
Discrimination Bill 2021 be amended to provide that the Australian Human Rights

xiii



Commission can only delegate the power to make an exemption to a Commissioner
or an SES member of staff of the Commission.

Recommendation 6

3.93 The committee recommends that clause 47 of the Religious Discrimination
Bill 2021 be amended to provide that the Australian Human Rights Commission may
vary or revoke an exemption by notifiable instrument, but the Attorney-General may
only vary or revoke an exemption by disallowable legislative instrument (ensuring
there is parliamentary oversight of any political decision to vary or revoke an
exemption made by the Commission).

Recommendation 7

4.121 The committee recommends that the explanatory memorandum to the
Religious Discrimination Bill 2021 be amended to provide clarification as to the
applicability of the bill to in-home care services, particularly in relation to aged care
and disability services.

Recommendation 8

5.109 The committee recommends that subclauses 7(6), 7(7) and 9(3) of the
Religious Discrimination Bill 2021 be amended to set out what is required to be
included in a publicly available policy, namely: that the policy must outline the
religious body's position in relation to particular religious beliefs or activities, and
explain how this position will be enforced by the religious body. These subclauses
should also provide that the minister may, by legislative instrument, determine any
other requirements ancillary to this, which the policy must comply with.

Recommendation 9

6.135 The committee recommends that the government consider providing
further explanation and examples with respect to clause 12 in the explanatory
memorandum accompanying the Religious Discrimination Bill 2021, to provide
greater clarity about what sort of statements or actions may, or may not, be
considered to not constitute discrimination.

Recommendation 10

6.136 The committee recommends guidelines relevant to qualifying body conduct
rules in clause 15 are developed in consultation with relevant professional bodies.

Recommendation 11

6.137 The committee recommends that the government give consideration to
amending the explanatory memorandum, or clause 14 of the Religious

Xiv



Discrimination Bill 2021 to add a legislative note, to clarify that it may be indirect
discrimination for a qualifying body to impose a qualifying body conduct rule that
restricts or prevents a person from expressing their religious beliefs, unless the
qualifying body can demonstrate the rule is reasonable.

Recommendation 12

6.138 The committee recommends that, following implementation of the
recommendations in this report, the Religious Discrimination Bill 2019, the Religious
Discrimination (Consequential Amendments) Bill 2021, and the Human Rights
Legislation Amendment Bill 2021 be passed.
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Chapter 1
Introduction
Background
Overview of legislative history
1.1 On 22 November 2017, the Australian Government appointed an Expert Panel

on Religious Freedom to examine whether Australian law adequately protects the
human right to freedom of religion.! The Expert Panel received more than 15,500
submissions and conducted 90 consultation meetings with various stakeholders in
each state and territory. The Expert Panel's final report was provided on 18 May 2018
and published on 13 December 2018.2 The panel concluded that ‘Australians enjoy a
high degree of religious freedom, and that basic protections are in place in Australian
law’. But the panel also acknowledged that 'the protection of difference with respect
to belief or faith in a democratic, pluralist country such as Australia requires constant
vigilance', and provided specific recommendations on how Commonwealth, state and
territory governments could further protect religious freedom.?

1.2 In response to a number of the report's recommendations, the Australian
Government developed exposure drafts of the Religious Discrimination Bill 2019, the
Religious Discrimination (Consequential Amendments) Bill 2019, and the Human
Rights Legislation Amendment (Freedom of Religion) Bill 2019.*

1.3 On 29 August 2019, the Attorney-General released the first exposure drafts of
the religious discrimination legislation package. A public consultation process was
held, which included public submissions and in-person discussions. Almost 6,000
submissions were received between 29 August 2019 and 2 October 2019 and
discussions were held with 90 interested stakeholders.?

1.4 On 10 December 2019, the Attorney-General released the second exposure
drafts of the bills, which addressed feedback received from the first consultation.

1 The Expert Panel was chaired by the Hon Phillip Ruddock and comprised Emeritus Professor
Rosalind Croucher AM, the Hon Dr Annabelle Bennett AC SC, Father Frank Brennan SJ AO and
Professor Nicholas Aroney.

2 See: https://www.pmc.gov.au/domestic-policy/taskforces-past-domestic-policy-
initiatives/religious-freedom-review

3 Hon Philip Ruddock, Religious Freedom Review Report of the Expert Panel, May 2018, p 104.

See https://www.ag.gov.au/rights-and-protections/consultations/religious-discrimination-
bills-first-exposure-drafts

5 Over 270 of these submissions were published, which represented the majority of submissions
received, including all submission from organisations and campaign-style based submissions.
See: https://www.ag.gov.au/rights-and-protections/publications/submissions-received-
religious-discrimination-bills-first-exposure-drafts-consultation



https://www.pmc.gov.au/domestic-policy/taskforces-past-domestic-policy-initiatives/religious-freedom-review
https://www.pmc.gov.au/domestic-policy/taskforces-past-domestic-policy-initiatives/religious-freedom-review
https://www.ag.gov.au/rights-and-protections/consultations/religious-discrimination-bills-first-exposure-drafts
https://www.ag.gov.au/rights-and-protections/consultations/religious-discrimination-bills-first-exposure-drafts
https://www.ag.gov.au/rights-and-protections/publications/submissions-received-religious-discrimination-bills-first-exposure-drafts-consultation
https://www.ag.gov.au/rights-and-protections/publications/submissions-received-religious-discrimination-bills-first-exposure-drafts-consultation
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Changes made included: broadening the definition of religious charities;® allowing
religious bodies to expressly preference employing persons of the same faith;’
protecting associates/spouses from religious discrimination;® and defining the term,
'ilify'.> A second public consultation process was held inviting submissions.
Approximately 7,000 submissions were received between 10 December 2019 and
31 January 2020.%°

Introduction of bills

1.5 On 25 November 2021, the Prime Minister introduced the following three bills
in the House of Representatives:

. Religious Discrimination Bill 2021;

. Religious Discrimination (Consequential Amendments) Bill 2021; and

. Human Rights Legislation Amendment Bill 2021.

1.6 Together, these bills comprise the religious discrimination legislative package.
1.7 In introducing the bills the Prime Minister noted that the bills are based on

four years of work.!?
Initiation of inquiry

1.8 On 26 November 2021, pursuant to section 7(c) of the Human Rights
(Parliamentary Scrutiny) Act 2011, the Attorney-General wrote to the Parliamentary
Joint Committee on Human Rights (the committee) to inquire into, and report on, the
religious discrimination legislation package.

1.9 The Attorney-General requested the committee report to both Houses of
Parliament by 4 February 2022.

Conduct of the inquiry

1.10  Following referral to the committee, the Chair of the committee, Dr Anne
Webster MP, issued a media release on 30 November 2021 to call for submissions and
announce the committee's intention to hold a number of public hearings.

Religious Discrimination Bill 2021, subclause 9(2).
Religious Discrimination Bill 2021, clause7.
Religious Discrimination Bill 2021, clause 16.

O 00 N O

Religious Discrimination Bill 2021, subclause 5(1)

10  Over 270 of these submissions were published, which represented the majority of submissions
received, including all submission from organisations and campaign-style based submissions.
See: https://www.ag.gov.au/rights-and-protections/publications/submissions-received-
religious-discrimination-bills-second-exposure-drafts-consultation

11  The Hon Scott Morrison MP, Prime Minister of Australia, Committee Hansard, 25 November
2021, 10812
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1.11  The committee wrote to 146 relevant stakeholders inviting them to make a
submission to the inquiry by 21 December 2021, and advertised the inquiry on its
website. In their submissions, a number of submitters raised concerns regarding the
short timeframe for the inquiry.*?

1.12  The committee received 205 public submissions, and these were published on
the committee's website, and one confidential submission. These submissions are
listed in Appendix 1. The committee also resolved to publish one example of each form
or campaign letter or submission or petition (together with the number received).
These are listed in Appendix 3 and the example letters are available on the
committee's website. 3

1.13  In order to assist members of the public to express their views, and to do so
as efficiently and effectively as possible, the committee considered it appropriate to
conduct a survey. The survey included ten questions. Survey participants could select
'Yes' or 'No' and provide further information to support their view. The survey closed
at 5pm AEDT on 21 December 2021 and the committee received 48,107 responses.
39,808 participants chose to respond to the question of whether they supported the
current version of the bill, of which 7,239 respondents (18.18 per cent) indicated that
they did not support the bill and 32,569 (81.82 per cent) indicated support for the bill.
The survey questions and a sample of responses are listed in Appendix 4. It is noted
that some submitters questioned the accuracy of the survey. The most common
criticism was that the wording of the questions in the survey swayed participants
towards one answer over another.* Further, some groups conducted their own survey
or focus groups on the bill.*> For example, Equality Australia organised ‘The People’s

12 See Australian Lawyers Alliance, Submission 2, p. 5; Diversity Council Australia, Submission 13,
pp. 6-7; Associate Professor Mark Fowler, Submission 20, p. 49; Law Council Australia,
Submission 28, p. 8; Council of the Ageing, Submission 29, p. 2; National Tertiary Education
Union, Submission 35, p. 2; Child Wise, Submission 48, p. 4; Australian Council of Trade
Unions, Submission 64, p. 4; Disability Voices Tasmania, Submission 68, p. 5; Australian Health
Promotion Association, Submission 72, p. 2; Relationships Australia, Submission 99, p.13;
Federation of Ethnic Communities' Councils of Australia (FECCA), Submission 105, pp. 2-3;
Kingsford Legal Centre, Submissions 110, p.12; Fair Agenda, Submission 122, p. 3; Dr Sean
Mulcahy, Submission 126, p. 1; Buddhist Library, Submission 135, p. 1; Queensland Centre for
Intellectual and Developmental Disability, Submission 164, p. 2; Centre for Women's Safety
and Wellbeing, Submission 179, p. 2; NSW Council of Civil Liberties, Submission 181, pp. 4 and
18.

13 See the committee's website.

14  Scarlet Alliance, Australian Sex Workers Association, Submission 128, p 2; Fair Agenda,
Submission 122, p 3; Kingsford Legal Centre, Submission 110, p 13; Tasmanian Council of Social
Services, Submission 36, p 10; Associate Professor Fiona Kate Barlow et. al, Submission 146;
Equality Australia, Joint Parliamentary Inquiry into Religious Discrimination Bill, additional
information received 21 December 2021, p 1.

15  See Australian Youth Affairs Coalition, Submission 137; Children and Young People with
Disability Australia, Submission 139, p. 3.


https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/ReligiousDiscrimination/Additional_Documents?docType=Form%20Letters
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Submission’, which was signed by 6,108+ individuals and which contained a statement
opposing the bill and set out a selection of personal stories and opinions.'®

1.14 The committee held three public hearings in relation to this inquiry in
Canberra, on 21 December 2021, 13 January 2022 and 14 January 2022. The
committee heard evidence from a range of religious organisations, peak bodies and
community groups, academics, legal experts and the Attorney-General's Department.
A list of witnesses is included at Appendix 2, and the Committee Hansard transcript is
available on the committee website.?’

Consideration by other parliamentary committees

1.15 On 2 December 2021, the Senate referred the Religious Discrimination
Bill 2021, the Religious Discrimination (Consequential Amendments) Bill 2021 and the
Human Rights Legislation Amendment Bill 2021 to the Legal and Constitutional Affairs
Legislation Committee for inquiry and report by 4 February 2022.18

1.16  The Legal and Constitutional Affairs Legislation Committee's inquiry is distinct
and separate from this committee's inquiry.

1.17  On 21 December 2021, the Senate Standing Committee for the Scrutiny of Bills
(scrutiny committee) considered the legislation. The scrutiny committee drew
attention to a number of significant issues addressed by the bill which were left to
delegated legislation, reiterating its longstanding view that significant matters 'should
be included in primary legislation unless a sound justification has been provided for
the use of delegated legislation.'® The scrutiny committee also emphasised clauses
which granted broad administrative powers?? and reversed the evidential burden of
proof for defendants.?!

Structure of the report
1.18 The report contains five Chapters, as follows:

. Chapter 1 sets out the introduction and background to the inquiry;

16  Equality Australia, Submission 31, Attachment 1.

17 Inthis report, references to the Committee Hansard are to the proof transcript. Page numbers
may vary between proof and official transcripts.

18 Parliament of Australia, ‘Religious Discrimination Bill 2021 [Provisions]; Religious
Discrimination (Consequential Amendments) Bill 2021 [Provisions] and Human Rights
Legislation Amendment Bill 2021 [Provisions]’.

19  Senate Standing Committee for the Scrutiny of Bills Committee, Scrutiny Digest 18 of 2021,
1 December 2021, p. 25-29

20  Senate Standing Committee for the Scrutiny of Bills Committee, Scrutiny Digest 18 of 2021,
1 December 2021, p. 29-30.

21  Senate Standing Committee for the Scrutiny of Bills Committee, Scrutiny Digest 18 of 2021,
1 December 2021, p. 32.


https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Religiousdiscrimination
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Religiousdiscrimination
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Religiousdiscrimination
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. Chapter 2 discusses the legislative framework of the religious discrimination
legislation package and the key human rights principles;

. Chapter 3 discusses unlawful discrimination and related issues raised by
submitters and witnesses to the inquiry;

. Chapter 4 discusses religious bodies, and the impact of the religious
discrimination legislation package on employment, access to services, and
related issues raised by submitters and witnesses to the inquiry;

. Chapter 5 discusses religious educational institutions, and the impact of the
bill on students and teachers; and

. Chapter 6 discusses statements of belief and related issues raised by
submitters and witnesses to the inquiry.
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Note on references
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Chapter 2
Legislative framework

Purpose of the religious discrimination legislative package

2.1 The stated purpose of the Religious Discrimination Bill 2021 (the bill) is to
promote the rights to freedom of religion, and equality and non-discrimination (on
the ground of religion), by prohibiting discrimination on the basis of religious belief
or activity in specified areas of public life, including work, education and in the
provision of goods, services and facilities.! The bill seeks to give effect to three
recommendations made by the Expert Panel into Religious Freedom, including the
recommendation that legislation be introduced to render discrimination on the basis
of religion unlawful.? The explanatory memorandum notes that existing protections
for discrimination on the basis of religion in federal and state and territory
anti-discrimination legislation are piecemeal, have limited application and are
inconsistent across jurisdictions.® This bill seeks to address this legislative gap by
introducing comprehensive federal legislative protections for discrimination on the
basis of religious belief or activity.* In addition, the explanatory memorandum notes
that the bill is intended to promote attitudinal change, to ensure that people are
judged on their capacity and ability, rather than on generally unfounded negative
stereotypes about people who hold religious beliefs or undertake religious activities.®

2.2 The other bills in the religious discrimination legislative package seek to
make consequential amendments necessary to support the implementation of the

1 Religious Discrimination Bill 2021, statement of compatibility, p. 8.

2 Religious Discrimination Bill 2021, explanatory memorandum, p. 2. The bill seeks to
implement recommendations 3, 15 and 19. Recommendation 3 states: 'Commonwealth, State
and Territory governments should consider the use of objects, purposes or other interpretive
clauses in anti-discrimination legislation to reflect the equal status in international law of all
human rights, including freedom of religion'. Recommendation 15 states: '[t]he
Commonwealth should amend the Racial Discrimination Act 1975, or enact a Religious
Discrimination Act, to render it unlawful to discriminate on the basis of a person's "religious
belief or activity", including on the basis that a person does not hold any religious belief. In
doing so, consideration should be given to providing for appropriate exceptions and
exemptions, including for religious bodies, religious schools and charities'.

Recommendation 19 states: '[t]he Australian Human Rights Commission should take a leading
role in the protection of freedom of religion, including through enhancing engagement,
understanding and dialogue. This should occur within the existing commissioner model and
not necessarily through the creation of a new position'. See Expert Panel, Religious Freedom
Review: Report of the Expert Panel, May 2018, pp. 1-7.

3 Religious Discrimination Bill 2021, explanatory memorandum, p. 2.
4 Religious Discrimination Bill 2021, explanatory memorandum, p. 2.

5 Religious Discrimination Bill 2021, explanatory memorandum, p. 3.


https://www.ag.gov.au/sites/default/files/2020-03/religious-freedom-review-expert-panel-report-2018.pdf
https://www.ag.gov.au/sites/default/files/2020-03/religious-freedom-review-expert-panel-report-2018.pdf
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bill and give effect to various recommendations made by the Expert Panel on
Religious Freedom. In particular, the Religious Discrimination (Consequential
Amendments) Bill 2021 would extend the Australian Human Rights Commission's
functions of inquiring into, and attempting to conciliate, complaints of unlawful
discrimination, to discrimination on the basis of religion.® The Human Rights
Legislation Amendment Bill 2021 seeks to make amendments to a number of federal
Acts to better protect the right to freedom of religion.” In particular, this bill would
amend the objects clauses of federal anti-discrimination legislation to recognise the
indivisibility and universality of all human rights, and their equal status in
international law, and the principle that every person is free and equal in dignity and
rights.® The explanatory memorandum states that the amended objects clauses
would recognise that, so far as is possible, anti-discrimination law should be
interpreted in a manner which is consistent with all human rights.® In addition, the
Human Rights Legislation Amendment Bill 2021 would make some other
amendments to the Charities Act 2013 and the Marriage Act 1961, including:

. clarifying that an entity that encourages or promotes the view of marriage as
a union of a man and woman is presumed to be undertaking those activities
for the public benefit and not contrary to public policy; and

. allowing religious educational institutions to refuse to provide facilities,
goods or services in relation to the solemnisation of a marriage in
accordance with their religious beliefs.1°

Key provisions of the Religious Discrimination Bill 2021
2.3 The bill comprises nine parts. Key parts of the bill include:

. Part 2, which sets out conduct that is not discrimination under the bill,
including certain conduct engaged in by religious bodies and the expression
of certain statements of belief;

. Part 3, which sets out the concept of discrimination on the ground of
religious belief or activity;

. Part 4, which sets out when discrimination is unlawful, noting that certain
conduct engaged in by religious bodies and the expression of certain
statements of belief would not be discrimination under this bill; and

6 Religious Discrimination (Consequential Amendments) Bill 2021, explanatory memorandum,
p. 1.

7 The Human Rights Legislation Amendment Bill 2021 would amend the Age Discrimination Act
2004, Charities Act 2013, Disability Discrimination Act 1992, Marriage Act 1961, Racial
Discrimination Act 1975 and Sex Discrimination Act 1984.

8 Human Rights Legislation Amendment Bill 2021, items 2, 5, 7 and 9.
9 Human Rights Legislation Amendment Bill 2021, explanatory memorandum, p. 1.

10  Human Rights Legislation Amendment Bill 2021, items 3 and 6.
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. Part 6, which would establish the Religious Discrimination Commissioner.!
2.4 The bill has four objects, namely:

(a) to eliminate, so far as is possible, discrimination against persons on the
ground of religious belief or activity in a range of areas of public life;
and

(b) to ensure, as far as practicable, that everyone has the same rights to
equality before the law, regardless of religious belief or activity; and

(c) to promote the recognition and acceptance within the community of
the principle that people of all religious beliefs, including people with
no religious belief, have the same fundamental rights in relation to
those beliefs; and

(d) to ensure that people can, consistently with Australia’s obligations with
respect to freedom of religion and freedom of expression, and subject
to specified limits, make statements of belief.!2

2.5 In giving effect to these objects, subclause 3(2) of the bill requires regard is
to be had to:

(@) the indivisibility and universality of human rights, and their equal status
in international law; and

(b) the principle that every person is free and equal in dignity and rights.*3

2.6 In interpreting this objects clause, referencing section 15AA of the Acts
Interpretation Act 1901, the Attorney-General's Department stated that the bill
should be '‘interpreted in accordance with [its] objects' and 'all the other
provisions...are to be read as being designed to carry out these objects as far as is
possible'.’* While submitters generally supported the objects clause, some raised
concerns that, despite subclause 3(2), the objects clause privileges freedom of
religion above other human rights.®®

2.7 As to the concept of 'religious belief or activity', the bill defines this to mean
holding or not holding a religious belief; or engaging in, or not engaging in or refusing
to engage in, religious activity.'® A religious activity does not include an unlawful
activity, although noting an activity is not unlawful merely because a local by-law

11  See Religious Discrimination Bill 2021, clause 4, which provides a simplified outline of the bill.
12  Religious Discrimination Bill 2021, subclause 3(1).
13 Religious Discrimination Bill 2021, subclause 3(2).

14  Attorney-General's Department, answer to written questions on notice, question 1 (received
11 January 2022).

15  See, e.g., Law Council of Australia, Submission 28, p. 15.

16  Religious Discrimination Bill 2021, subclause 5(1).
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prohibits the activity.” The explanatory memorandum notes that the term 'religious
belief or activity' is defined broadly and is not intended to be an exhaustive
definition.® Further consideration of this is set out in Chapter 3.

Conduct by religious bodies that is classified as not constituting discrimination

2.8 Part 2 of the bill sets out the circumstances in which conduct by a religious
body is not discrimination under the bill. The characterisation of conduct under
part 2 as 'not discrimination' as opposed to conduct falling within an exception to
ensure such conduct will not be unlawful discrimination is noteworthy. The
explanatory memorandum states that this distinction 'ensures that nothing in this Bill
affects the ability for inherently religious organisations to manifest their religious
belief and operate in accordance with their religious ethos in good faith'.!® It notes
that the effect of framing the bill in this way is that '[b]lecause conduct is not
discrimination, it is not unlawful under the Bill in any area of public life, whether or
not it comes within an exception in Division 4 of Part 4'.2° On this point, the
Attorney-General's Department clarified that the 'practical effect of Part 2 is that it is
not necessary to first consider whether the conduct is discrimination and then
whether the conduct falls within the terms of an exception', noting that framing the
bill in this way is 'intended to simplify the Bill and assist understanding'.?! Some
submitters supported the framing of part 2 of the bill. Professor Mark Fowler, for
example, submitted that in his view 'clause 7 is correct when it states that a religious
body "does not discriminate" when it exercises rights as outlined therein'.?? The
Australian Catholic Bishops' Conference also supported the framing of part 2, stating
that:

To avoid the perception that religious freedom is a lesser right, and
recognising that exemptions are often under review, our strong preference
is that the law recognise religious freedom as a positive right in religious
discrimination law, alongside other rights. The way that the [bill] is drafted
gives effect to this by making clear that actions by religious bodies, for
example preferencing the appointment of staff who adhere to the faith or
support its values, does not constitute discrimination at all.?3

2.9 Other submitters, however, did not support the framing of part 2 of the bill.
Liberty Victoria, for example, stated that:

17  Religious Discrimination Bill 2021, subclauses 5(2) and (3).

18  Religious Discrimination Bill 2021, explanatory memorandum, pp. 34-35.
19  Religious Discrimination Bill 2021, explanatory memorandum, p. 5.

20  Religious Discrimination Bill 2021, explanatory memorandum, p. 41.

21  Attorney-General's Department, answer to written questions on notice, question 3 (received
11 January 2022).

22 Professor Mark Fowler, Submission 20, p. 3.

23 Australian Catholic Bishops Conference, Submission 185, pp. 5-6.
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[Part 2] is unique in Australian law in aiming to declare various aspects of
conduct associated with a single type of attribute (in this case religious
belief or activity) as pre-emptively not discrimination, in defiance of
practice in every other jurisdiction. It should be omitted.?

2.10 The Law Council of Australia also described part 2 as 'unorthodox' insofar as
it departs from the 'standard approach' in other federal anti-discrimination laws,
which 'set out the key concepts of discrimination, followed by prohibitions on
unlawful discrimination, followed by general and specific exceptions to those
prohibitions'.?> The Law Council raised concerns that part 2 'will not ensure that all
Australians are protected from discrimination, and will instead enable such
discrimination, including on the grounds of religious belief or activity'.?® The
Australian Discrimination Law Experts Group similarly described clause 7 as:

unorthodox, extremely wide in scope, and far easier to satisfy than any
religious body exception test found in any other federal, state or territory
discrimination law in Australia.?’

2.11  As to the substantive provisions of part 2, the bill defines a religious body as
an educational institution (including a school, college, university, and child care or
early learning centre), a registered charity or any other kind of body (other than a
body that engages solely or primarily in commercial activities) that is conducted in
accordance with the doctrines, tenets, beliefs or teachings of a particular religion.?®
Subclause 7(1) provides that because conduct by a religious body 'is not
discrimination, it is therefore not unlawful under this Act in any area of public life,
including work, education, access to premises and the provision of goods, services
and accommodation'.?® Note 1 to subclause 7(1) illustrates this with an example:

it is not discrimination for a religious primary school to require all of its
staff and students to practice that religion, if such a requirement is
necessary to avoid injury to the religious susceptibilities of people of that
religion.3°

2.12  Specifically, subclauses 7(2) and (4) provide that a religious body does not
discriminate against a person on the ground of religious belief or activity by
engaging, in good faith, in conduct that a person of the same religion as the religious
body could reasonably consider to be in accordance with the doctrines, tenets,

24  Liberty Victoria, Submission 186, p. 5.
25 Law Council of Australia, Submission 28, p. 16.

26 Law Council of Australia, Submission 28, p. 17. See also Ms Katherine Eastman, Law Council of
Australia, Committee Hansard, 14 January 2022, p.31.

27  Australian Discrimination Law Excerpts Group, Submission 33, p. 13.
28  Religious Discrimination Bill 2021, subclause 5(1).
29  Religious Discrimination Bill 2021, subclause 7(1)

30 Religious Discrimination Bill 2021, clause 7, note 1.
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beliefs or teachings of that religion; and/or engaging in conduct in order to avoid
injury to the religious susceptibilities of adherents of the same religion as the
religious body.3! Conduct in this context includes giving preference to persons of the
same religion as the religious body.3? The bill notes that while such conduct would
not be discrimination under this bill, it may still constitute direct or indirect
discrimination under other federal anti-discrimination laws.33

2.13  In addition, in relation to conduct by a religious educational institution in the
context of employment, subclause 7(6) provides that such conduct must be in
accordance with a publicly available policy; and in compliance with any requirements
determined by the minister by legislative instrument.3* Further, clause 11 provides
that conduct relating to employment engaged in by religious educational institutions
does not contravene a prescribed state or territory law if the institution gives
preference, in good faith, to persons who hold or engage in a particular religious
belief or activity; and the conduct is in accordance with a publicly available written
policy.%

2.14  In relation to conduct engaged in by religious hospitals, aged care facilities,

accommodation providers and disability service providers, only certain conduct in

the context of employment and partnerships would not be discrimination under this

bill.3¢ Specifically, if the body is either an employer or a partnership or partner, it

would not discriminate against a person on the ground of religious belief or activity

by:

. engaging in conduct in good faith; and

. a person of the same religion as the body could reasonably consider the
conduct to be in accordance with the doctrines, tenets, beliefs or teachings

of that religion, or the body engages, in good faith, in the conduct to avoid
injury to the religious susceptibilities of adherents of the same religion as the

body; and
. the conduct is in accordance with a publicly available policy; and
. the conduct complies with any requirements determined by the minister.3’

31  Religious Discrimination Bill 2021, subclauses 7(2) and (4).
32  Religious Discrimination Bill 2021, subclauses 7(3) and (5).

33  Religious Discrimination Bill 2021, note 1 to subclauses 7(2) and (4). For example, the Sex
Discrimination Act 1984.

34  Religious Discrimination Bill 2021, subclauses 7(6) and (7).
35  Religious Discrimination Bill 2021, subclause 11(1).
36 Religious Discrimination Bill 2021, clause 9.

37  Religious Discrimination Bill 2021, subclauses 9(3) and (5).
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2.15 Conduct in this context would include giving preference to persons of the
same religion as these bodies.®® However, other conduct engaged in by religious
hospitals, aged care facilities, accommodation providers and disability service
providers, as specified in clause 8, would not be exempted by clause 7 and so would
be covered by part 4 of this bill, which deals with unlawful discrimination.?® The
explanatory memorandum notes that given these religious 'institutions generally
provide services to the public at large and most often they do so on a commercial
basis, it is not appropriate for their conduct in all areas of public life to not be
covered by the Bill'.4°

2.16  Further, clause 10 provides that a person does not discriminate against
another person by engaging in conduct that is reasonable in the circumstances; and
is consistent with the purposes of the bill; and either is intended to meet a need
arising out of a religious belief or activity of a person or group of persons, or is
intended to reduce a disadvantage experienced by a person or group of persons on
the basis of their religious beliefs or activities.** This provision is stated to apply
despite anything else in the bill.*?

2.17 The provisions providing that certain conduct by religious bodies is not
discrimination is considered further in Chapters 4 and 5.

Statements of belief

2.18 Clause 12 of part 2 of the bill deals with statements of belief. A statement of
belief is a statement that:

. is of a religious belief held by a person, or is of a belief held by a person who
does not hold a religious belief; and

. is made, in good faith, by written or spoken words or other communication
(other than physical contact) by the person; and

. is of a belief that the person genuinely considers to either be in accordance
with the doctrines, tenets, beliefs or teachings of that religion, or relate to
the fact of not holding a religious belief.*®

2.19  Subclause 12(1) provides that a statement of belief, in and of itself, does not
constitute discrimination for the purposes of this bill and other specified federal,

38  Religious Discrimination Bill 2021, subclauses 9(4) and (6).

39 Religious Discrimination Bill 2021, clause 8.

40  Religious Discrimination Bill 2021, explanatory memorandum, p. 46.
41  Religious Discrimination Bill 2021, subclause 10(1).

42  Religious Discrimination Bill 2021, subclause 10(2).

43  Religious Discrimination Bill 2021, subclause 5(1).
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state and territory anti-discrimination laws.** However, a statement of belief would
not be protected if:

. it is malicious; or

. a reasonable person would consider that it would threaten, intimidate,
harass or vilify a person or group (noting that a moderately expressed
religious view that does not incite hatred or violence would not constitute
vilification); or

. it is an expression of religious belief that a reasonable person, having regard
to all the circumstances, would conclude counsels, promotes, encourages or
urges conduct that would constitute a serious offence.*

2.20 The bill notes that clause 12 does not protect statements that have no
relationship to religious belief.*® Statements of belief are considered further in
Chapter 6.

Concept of discrimination on the ground of religious belief or activity

2.21  Part 3 of the bill sets out the concepts of direct and indirect discrimination.
Direct discrimination on the ground of religious belief or activity would occur if the
person treats, or proposes to treat, another person less favourably than someone
else (in circumstances that are not materially different) because of the other person's
religious belief or activity.’ Indirect discrimination against another person on the
ground of their religious belief or activity would occur where a person imposes a
condition, requirement or practice that is not reasonable and that has the effect of
disadvantaging persons who hold or engage in the same religious belief or activity as
the other person.*® Whether a condition, requirement or practice is reasonable will
depend on the circumstances of the case, including the nature and extent of the
disadvantage, the feasibility of overcoming or mitigating the disadvantage, and
whether the disadvantage is proportionate to the result sought by the person
imposing the condition, requirement, or practice.*

44  Religious Discrimination Bill 2021, subclause 12(1).

45  Religious Discrimination Bill 2021, subclause 12(2).

46  Religious Discrimination Bill 2021, note to subclause 12(1) and note 1 to subclause 12(2).
47 Religious Discrimination Bill 2021, clause 13.

48  Religious Discrimination Bill 2021, subclause 14(1).

49  Religious Discrimination Bill 2021, subclause 14(2).
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2.22  The bill also sets out specific circumstances in which a qualifying body
conduct rule (a condition, requirement or practice imposed by a qualifying body)>°
would not be reasonable, including where it restricts or prevents a person from
making a statement of belief other than in the course of the person practising in the
relevant profession, trade or occupation (unless compliance with the rule is an
essential requirement of the profession, trade or occupation).®® This provision would
not, however, protect a statement of belief that is malicious; threatens, intimidates,
harasses or vilifies a person or group; or counsels, promotes, encourages or urges
conduct that would constitute a serious offence.>?

2.23  Further, the bill extends discrimination to persons associated with individuals
who hold or engage in a religious belief or activity. Clause 16 makes it unlawful under
the proposed Act to discriminate against a person on the basis of the person's
association with someone else. It sets out that an association with another individual
includes situations where a person is a near relative of another person, or is
someone a person lives with or has an ongoing business or recreational relationship
with, or where both are members of the same unincorporated association.”® A
'‘person’ is not defined in the bill, and as such the usual interpretation is that this
includes a body politic or corporate as well as an individual.>* Subclause 16(3) also
provides that a person that is a body corporate will be considered to have an
association with an individual if a reasonable person would closely associate the
body corporate with that individual. This means a body corporate would be able to
make a claim for religious discrimination if it has experienced unlawful discrimination
due to the religious beliefs or activities of a natural person that it is closely associated
with.>> This is considered further in Chapter 3.

Unlawful discrimination

2.24  Part 4 of the bill sets out the areas of public life in which it would be unlawful
to discriminate against a person because of their religious belief or activity. The
specified areas include: work (in relation to employment decisions, the formation of
partnerships, and decisions by qualifying bodies, registered organisations and

50 Religious Discrimination Bill 2021, paragraph 15(1)(a) defines a qualifying body conduct rule to
mean a condition, requirement or practice that is imposed by a qualifying body on those
seeking or holding an authorisation or qualification from the qualifying body and that relates
to standards of behaviour of those persons. Subclause 5(1) defines a qualifying body as an
authority or body that is empowered to confer, renew, extend, revoke, vary or withdraw an
authorisation or qualification that is needed for, or facilitates, the practice of a profession; the
carrying on of a trade; or the engaging in of an occupation by an individual.

51  Religious Discrimination Bill 2021, subclauses 15(1) and (2).
52  Religious Discrimination Bill 2021, subclause 15(3).

53  Religious Discrimination Bill 2021, subclause 16(2).

54  Acts Interpretation Act 1901 (Cth), section 2C.

55  Religious Discrimination Bill 2021, explanatory memorandum, p. 66.
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employment agencies); education (in relation to prospective students and students);
access to premises; the provision of goods, services and facilities; accommodation;
land; sport; and clubs.”® It would also be unlawful for a person to request or require
another person to provide information for the purposes of engaging in conduct that
would constitute unlawful discrimination in these areas of public life.>” Additionally,
it would be unlawful for a person to discriminate against another person on the
ground of their religious belief or activity in the administration of Commonwealth
laws and programs.>®

Exceptions and exemptions

2.25 Division 4 of part 4 of the bill sets out a number of exceptions to the
prohibition of discrimination on the ground of religious belief or activity, noting that
certain conduct engaged in by religious bodies would not be discrimination and so
does not need to come within an exception.>® Division 4 includes general exceptions
as well as specific exceptions relating to particular areas of public life. Clause 35, for
example, would introduce a general exception to make it not unlawful to
discriminate against a person on the ground of their religious belief or activity if:

. the person has expressed a particular religious belief; and

. a reasonable person, having regard to all the circumstances, would conclude
that, in expressing the belief, the person is counselling, promoting,
encouraging or urging conduct that would constitute a serious offence; and

. it is reasonable to assume the person holds the particular belief at the time
of the discrimination.®°

2.26 It would also not be unlawful to discriminate on the ground of religious belief
or activity if the discrimination is in direct compliance with certain legislation.®!

2.27  Division 4 also contains specific exceptions relating to work, accommodation
and facilities, land, clubs and voluntary bodies.®? For example, in the context of work,
it would not be unlawful to discriminate against a person on the ground of their
religious belief or activity if the discrimination is in connection with their position as

56  Religious Discrimination Bill 2021, clauses 19-30.

57  Religious Discrimination Bill 2021, clause 31. The example under clause 31 states that it would
be 'unlawful to ask a person in a job interview if they are religious if the question is asked for
the purposes of determining whether to employ the person'.

58  Religious Discrimination Bill 2021, clause 32.
59  Religious Discrimination Bill 2021, clause 34.

60 Religious Discrimination Bill 2021, clause 35. A serious offence is one that involves harm or
financial detriment that is punishable by imprisonment for 2 years or more under a law of the
Commonwealth, a state or a territory.

61 Religious Discrimination Bill 2021, clause 37.
62 Religious Discrimination Bill 2021, clauses 39—43.
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an employee or partner, and because of their religious belief or activity, they are
unable to carry out the inherent requirements of the employment or partnership.%3
In the context of accommodation and facilities, it would not be unlawful for a person
(the first person) to discriminate against another person on the ground of their
religious belief or activity if:

. the discriminatory conduct (which includes preferential treatment) is
undertaken in the course of establishing, directing, controlling or
administering a camp or conference site that provides accommodation and is
conducted in accordance with the doctrines, tenets, beliefs or teachings of a
particular religion; and

. the conduct is engaged in good faith; and

. a person of the same religion as the first person could reasonably consider
the conduct to be in accordance with the doctrines, tenets, beliefs or
teachings of that religion, or the first person engages, in good faith, in the
conduct to avoid injury to the religious susceptibilities of adherents of the
same religion as the first person; and

. the conduct is in accordance with a publicly available policy; and

. the policy complies with any requirements determined by the minister by
legislative instrument.®*

2.28 In addition, clause 44 would allow the Australian Human Rights Commission
(Commission), by notifiable instrument, to grant to a person or body an exemption
from the operation of provisions making discrimination in work and other areas of
public life unlawful.®> The exemption may be granted for a period not exceeding five
years and may be granted subject to such terms and conditions as are specified in
the instrument, and may be expressed to apply only to certain circumstances or
certain activities.®® This power to grant exemptions, as well as any other power or
function of the Commission under this bill, may be delegated to any person or body
of persons.®’

2.29 These exceptions and exemptions are considered further in Chapter 3.
Offences

2.30 Part 5 of the bill would introduce a number of offences. For example, it
would be an offence to commit an act of victimisation on the basis of religious belief

63  Religious Discrimination Bill 2021, subclause 39(2).

64  Religious Discrimination Bill 2021, subclauses 40(2)—(7).

65 Religious Discrimination Bill 2021, clause 44.

66  Religious Discrimination Bill 2021, subclauses 44(2) and (3).
67 Religious Discrimination Bill 2021, clause 69.
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involving actual detriment and an act of victimisation involving threat of detriment.%®
It is noted that victimisation may also be addressed as a civil matter under the bill.®°
It would also be an offence for a person to publish or display an advertisement or
notice that indicates, or could reasonably be understood to indicate, an intention to
engage in unlawful discriminatory conduct.”®

The Australian Human Rights Commission

2.31  Part 6 of the bill would establish the office of the Religious Discrimination
Commissioner and part 7 would confer on the Commission various functions relating
to discrimination on the basis of religious belief or activity, such as promoting an
understanding and acceptance of, and compliance with, this bill.”! The Religious
Discrimination (Consequential Amendments) Bill 2021 would make the necessary
consequential amendments to allow the Commission to inquire into, and attempt to
conciliate, complaints of discrimination on the basis of religious belief or activity.”?

Relationship with other laws

2.32  There are several provisions contained in the bill which interact with other
federal, state and territory laws. As noted above, clause 11 provides that conduct
engaged in by religious educational institutions in the context of employment does
not contravene a prescribed state or territory law if the institution gives preference,
in good faith, to persons who hold or engage in a particular religious belief or
activity; and the conduct is in accordance with a publicly available written policy.”?
The minister may prescribe one or more state or territory laws for the purpose of
this provision if satisfied the law has the effect of both prohibiting discrimination on
the ground of religious belief or activity; and preventing religious educational
institutions from giving preference, in good faith, to persons who hold or engage in a
particular religious belief or activity when engaging in employment related
conduct.”* The Religious Discrimination (Consequential Amendments) Bill 2021 seeks
to make contingent amendments to this bill in order to include the Equal Opportunity
Act 2010 (Vic) within the meaning of a prescribed state or territory law for the
purposes of this provision.” Further, subclause 11(4) states that this provision is

68  Religious Discrimination Bill 2021, clause 50.

69  Religious Discrimination Bill 2021, clause 33.

70  Religious Discrimination Bill 2021, clause 51.

71  Religious Discrimination Bill 2021, clauses 52—61.

72  Religious Discrimination (Consequential Amendments) Bill 2021, schedule 1, items 2 and 3.
73  Religious Discrimination Bill 2021, subclause 11(1).

74  Religious Discrimination Bill 2021, subclause 11(3).

75 Religious Discrimination (Consequential Amendments) Bill 2021, schedule 2, items 1-3. The
effect of these contingent amendments would be to include the Equal Opportunity Act 2010
(Vic) in the definition of a prescribed State of Territory law and to repeal subclause 11(4)
(including the note).
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intended to apply to the exclusion of a prescribed state or territory law insofar as it
would otherwise apply in relation to the conduct of a religious educational
institution. It notes that if a state or territory law is not prescribed, this provision is
intended to operate concurrently to the extent that it is capable of doing so.”®

2.33  Clause 12 would also affect the operation of other laws insofar as it provides
that a statement of belief, in and of itself, does not constitute discrimination for the
purposes of this bill and other specified federal, state and territory anti-
discrimination laws as well as any provision of a law prescribed by the regulations.”’
The explanatory memorandum states that clause 12 'operates to create a federal
exception to certain complaints under state and territory anti-discrimination law
concerning a statement of belief'.”®

2.34  More generally, subclause 68(1) of the bill provides that the bill is not
intended to exclude or limit the operation of a state or territory law to the extent
that the law is capable of operating concurrently, although noting that this provision
does not detract from the operation of clause 12.7° Subclause 68(2) provides that
where a person has made a complaint, instituted a proceeding or taken any other
action under a state or territory anti-discrimination law, they are not entitled to
make a complaint to the Commission alleging unlawful discrimination under this bill
in relation to the same conduct.®° Additionally, where a person engages in conduct
that constitutes an offence under both this bill and a state or territory anti-
discrimination law, clause 68 would allow them to be prosecuted and convicted for
that conduct either under either this bill or the state or territory law, but the person
would not be punished more than once for the same conduct.?!

Key human rights principles

2.35 This section outlines the key human rights principles under international
human rights law that are relevant to the religious discrimination legislative package,
particularly the Religious Discrimination Bill 2021 (the bill). It sets out the key rights
that may be promoted and limited, and how those rights apply, noting that rights

76  Religious Discrimination Bill 2021, note to subclause 11(4).

77  Religious Discrimination Bill 2021, subclause 12(1).

78  Religious Discrimination Bill 2021, explanatory memorandum, p. 107.

79  Religious Discrimination Bill 2021, subclause 68(1) (including note).

80  Religious Discrimination Bill 2021, subclause 68(2). See also explanatory memorandum, p. 107.

81  Religious Discrimination Bill 2021, subclauses 68(3) and (4).
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that are marginally engaged will not be the focus of this Chapter.8? For those rights
that may be limited, this section outlines the approach taken by the committee in
assessing whether the limitation is permissible under international human rights law,
such that it is prescribed by law, pursues a legitimate objective, is rationally
connected to that objective and is a proportionate means of achieving that objective.
Chapters 3—6 provide a more detailed assessment of the application of international
human rights law to the various measures contained in the bill (including, where
relevant, the views of submitters and witnesses on this question). As will be
discussed below, the compatibility of the religious discrimination legislative package
with international human rights law appears to be directly relevant to the
constitutional validity of the package, noting that the stated constitutional basis of
the bill is to give effect to Australia's international human rights law obligations.®3

Key human rights engaged

2.36 In general terms, the bill promotes the right to freedom of religion,
particularly the right to manifest one's religion, and the rights to freedom of
expression and equality and non-discrimination (on the grounds of religious belief) in
a number of ways, including by:

. making it unlawful to discriminate against a person on the ground of their
religious belief or activity in various areas of public life;

. specifying conduct that is not discrimination, including conduct engaged in
by religious bodies in accordance with their faith (which would include
preferencing persons of the same religion as the religious body) and
reasonable conduct intended to meet a need or reduce a disadvantage; and

. specifying that it may not be reasonable for a qualifying body conduct rule to
prevent or restrict a person from making a statement of belief in their
personal capacity.

2.37  The right to freedom of religion is protected by article 18 of the International
Covenant on Civil and Political Rights, which provides that:

1. Everyone shall have the right to freedom of thought, conscience and
religion. This right shall include freedom to have or to adopt a religion
or belief of [their] choice, and freedom, either individually or in

82  The religious discrimination legislative package promotes, and engages and may limit, a
number of human rights, including freedom of religion or belief; freedom of expression;
equality and non-discrimination; work; privacy and private life; and education. The statement
of compatibility acknowledges that these rights are engaged. Additionally, insofar as the bill
applies to various areas of public life, including education, and health, disability and aged care
services, and may consequently have a disproportionate impact on certain groups, such as
children, people with disability and older persons, it may also engage the rights of the child
and rights of people with disability. Noting that some of these rights are marginally engaged,
they will not be the focus of this Chapter.

83 Religious Discrimination Bill 2021, clause 64.
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community with others and in public or private, to manifest [their]
religion or belief in worship, observance, practice and teaching.

2. No one shall be subject to coercion which would impair his freedom to
have or to adopt a religion or belief of his choice.

3. Freedom to manifest one's religion or beliefs may be subject only to
such limitations as are prescribed by law and are necessary to protect
public safety, order, health, or morals or the fundamental rights and
freedoms of others.

4. The States Parties to the present Covenant undertake to have respect
for the liberty of parents and, when applicable, legal guardians to
ensure the religious and moral education of their children in
conformity with their own convictions.

2.38 The right to freedom of religion ‘encompasses freedom of thoughts on all
matters, personal conviction and the commitment to religion or belief' and protects
equally the freedom of thought, conscience, religion and belief.®* The United Nations
(UN) Human Rights Committee has stated that 'the terms belief and religion are to
be broadly construed' and not limited to traditional religions or beliefs.®> The right
protects religious, non-religious and atheist beliefs equally, as well as the right not to
profess any religion or belief. Similarly, the freedom to manifest religion or belief in
worship, observance, practice and teaching encompasses a broad range of acts,
including ritual and ceremonial acts, the building of places of worship, the wearing of
religious dress, including distinctive clothing or head coverings,®® and the observance
of dietary regulations.?’ The terms 'observance' and 'practice' do not contain 'any
spatial or institutional specificities and must be broadly applied’, including in the
workplace.® The practice and teaching of religion or belief includes acts undertaken
by religious groups in conducting their affairs, such as choosing religious leaders,
establishing religious schools, and preparing and distributing religious texts or
publications.®® The UN General Assembly has observed that the right to freedom to

84  UN Human Rights Committee, General Comment No. 22: Article 18 (Freedom of thought,
conscience or religion) (1993) [1].

85  UN Human Rights Committee, General Comment No. 22: Article 18 (Freedom of thought,
conscience or religion) (1993) [2].

86  See Yaker v France, UN Human Rights Committee Communication No.2747/2016 (2018) [8.3];
Tirkan v Turkey, UN Human Rights Committee Communication No.2274/2013 (2018)
[7.2]-[7.3]; FA v France, UN Human Rights Committee Communication N0.2662/2015 (2018)
[8.3].

87  UN Human Rights Committee, General Comment No. 22: Article 18 (Freedom of thought,
conscience or religion) (1993) [4].

88  UN General Assembly, Elimination of all forms of religious intolerance: Interim report of the
Special Rapporteur on freedom of religion or belief, A/69/261 (2014) [31].

89  UN Human Rights Committee, General Comment No. 22: Article 18 (Freedom of thought,
conscience or religion) (1993) [4].
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manifest religion 'includes the right to establish a religious infrastructure which is
needed to organize and maintain important aspects of religious community life'.%
The European Court of Human Rights has also observed that protection of religious

groups is necessary for the realisation of the individual right to freedom of religion.**

2.39 In addition, the right to freedom of religion requires the state to respect the
convictions of parents and guardians of children in the provision of education, and
respect the liberty of parents to ensure the religious and moral education of their
children in conformity with their own convictions.®? This allows public schools to
teach particular religions or beliefs, but only if it is taught in a neutral and objective
way or there is a non-discriminatory alternative for those children whose parents or
guardians do not wish them to be educated in that religion or belief. On this matter,
the UN Human Rights Committee has stated:

The Committee is of the view that article 18(4) permits public school
instruction in subjects such as the general history of religions and ethics if
it is given in a neutral and objective way. The liberty of parents or legal
guardians to ensure that their children receive a religious and moral
education in conformity with their own convictions, set forth in article
18(4), is related to the guarantees of the freedom to teach a religion or
belief stated in article 18(1). The Committee notes that public education
that includes instruction in a particular religion or belief is inconsistent
with article 18(4) unless provision is made for non-discriminatory
exemptions or alternatives that would accommodate the wishes of
parents and guardians.®3

90 UN General Assembly, Elimination of all forms of religious intolerance: Interim report of the
Special Rapporteur on freedom of religion or belief, A/69/261 (2014) [41].

91  Ferndndez Martinez v Spain, European Court of Human Rights (Grand Chamber), Application
No. 56030/07 (2014). At [127] the Court stated: '[w]here the organisation of the religious
community is in issue, Article 9 [freedom of thought, conscience and religion] of the
[European Convention on Human Rights] must be interpreted in the light of Article 11
[freedom of assembly and association], which safeguards associative life against unjustified
State interference. Seen in that perspective, the right of believers to freedom of religion
encompasses the expectation that they will be allowed to associate freely, without arbitrary
State intervention. The autonomous existence of religious communities is indispensable for
pluralism in a democratic society and is thus an issue at the very heart of the protection which
Article 9 of the Convention affords. It has a direct interest, not only for the actual organisation
of those communities but also for the effective enjoyment by all their active members of the
right to freedom of religion. Were the organisational life of the community not protected by
Article 9 of the Convention, all other aspects of the individual’s freedom of religion would
become vulnerable'.

92 International Covenant on Civil and Political Rights, article 18(4). See also International
Covenant on Economic, Social and Cultural Rights, article 13(3).

93  United Nations Human Rights Committee, General Comment No 22: Article 18 of the ICCPR on
the Right to Freedom of Thought, Conscience and Religion (1993) [6].
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2.40 The Convention on the Rights of the Child also recognises children
themselves as rights holders of the right to freedom of religion or belief and the
associated rights and duties of a child's parents or legal guardians to provide
direction to their child in the exercise of this right in a manner consistent with the
evolving capacities of the child.®* It also recognises the right of children from a
minority religious or indigenous origin to profess or practise their religion and to do
so in community with other members of their group.®®> The UN Special Rapporteur
has observed that the concept of 'evolving capacities of the child' 'means that the
child should always be respected...as having the gradually evolving capacities of
forming his or her own thoughts, ideas and religious or belief-related convictions and
taking his or her own decisions in that area'.®® For instance, where a child has
developed their own self-understanding on issues of religion or belief and has
exercised their right to adopt a particular religion or belief, that decision must be
respected and the child should not receive religious instructions against their will.%’
The UN Special Rapporteur acknowledged that the 'rights of children and parental
rights in the area of freedom of religion or belief, although in practice not always
consonant, should generally be interpreted as being positively interrelated’, and
cautioned against unjustified state interference with parental rights as such
interference often simultaneously amounts to violations of the rights of the child.®®

2.41  Further, when considering the rights of the child in the area of freedom of
religion, it is also necessary to apply the principle of the best interests of the child.
The Convention on the Rights of the Child requires States parties to ensure that the
best interests of the child are taken as a primary consideration in all actions
concerning children, including in the area of freedom of religion or belief.®® This
requires legislative, administrative and judicial bodies and institutions to
systematically consider how children's rights and interests are or will be affected
directly or indirectly by their decisions and actions.'® The UN Committee on the
Rights of the Child has explained that:

the expression "primary consideration" means that the child's best
interests may not be considered on the same level as all other

94  Convention on the Rights of the Child, article 14.

95  Convention on the Rights of the Child, article 30.

96  United Nations General Assembly, Interim report of the Special Rapporteur on freedom of
religion or belief, A/70/286 (2015) [26].

97  United Nations General Assembly, Interim report of the Special Rapporteur on freedom of
religion or belief, A/70/286 (2015) [54].

98  United Nations General Assembly, Interim report of the Special Rapporteur on freedom of
religion or belief, A/70/286 (2015) [76].

99  Convention on the Rights of the Child, article 3(1).

100 UN Committee on the Rights of Children, General Comment 14 on the right of the child to have
his or her best interest taken as primary consideration (2013).
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considerations. This strong position is justified by the special situation of
the child.10t

2.42  The child's best interests includes the enjoyment of the rights set out in the
Convention on the Rights of the Child, and, in the case of individual decisions, 'must
be assessed and determined in light of the specific circumstances of the particular
child'. 102

2.43  The right to freedom of religion intersects with the right to hold opinions
without interference and the right to freedom of expression, which includes the
freedom to seek, receive and impart information and ideas of all kinds, either orally,
in writing or print, in the form of art, or through any other media of an individual's
choice.! This right protects '[a]ll forms of opinion, including opinions of a political,
scientific, historic, moral or religious nature' and includes the expression and receipt
of religious discourse.® The UN Special Rapporteur has emphasised the 'mutually
reinforcing nature' of the rights to freedom of religion and freedom of expression,
stating that:

Freedom of expression is necessary for the meaningful enjoyment of the
freedoms of thought, conscience, and religion or belief...One [right] cannot
be fully enjoyed without the other or in the absence of the right to privacy,
freedom of association and peaceful assembly. This suggests that the two
rights are not only interdependent, but also exist in a legal continuum with
myriad other rights.10°

2.44  The UN Special Rapporteur has further noted that the right to manifest one's
religion relies on the degree of protection afforded to freedom of expression and
likewise, respect for freedom of thought and conscience is necessary for to ensure
respect for freedom of opinion and expression.10®

2.45 By prohibiting discrimination on the ground of religion, the bill also promotes
the right to equality and non-discrimination on the ground of religion. This right
provides that everyone is entitled to enjoy their rights without discrimination of any

101 UN Committee on the Rights of the Child, General comment 14 on the right of the child to
have his or her best interests taken as a primary consideration (2013); see also IAM v
Denmark, UN Committee on the Rights of the Child Communication No.3/2016 (2018) [11.8].

102 UN Committee on the Rights of the Child, General comment 14 on the right of the child to
have his or her best interests taken as a primary consideration (2013) p. 3.

103 International Covenant on Civil and Political Rights, article 19.

104 UN Human Rights Committee, General Comment No. 34: Article 19: Freedoms of Opinion and
Expression (2011) [9], [11].

105 UN Human Rights Council, Freedom of religion or belief: Report of the Special Rapporteur on
freedom of religion or belief, A/HRC/40/58 (2019) [5], [14]. See also UN Human Rights Council,
Report of the Special Rapporteur on freedom of religion or belief, A/HRC/31/18 (2015).

106 UN Human Rights Council, Freedom of religion or belief: Report of the Special Rapporteur on
freedom of religion or belief, A/HRC/40/58 (2019) [7].
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kind, including on the grounds of religion, '’ and that all people are equal before the
law and entitled without discrimination to equal and non-discriminatory protection
of the law.1% The UN Human Rights Committee has stated that:

the term 'discrimination' as used in the Covenant should be understood to
imply any distinction, exclusion, restriction or preference which is based
on any ground such as race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status, and
which has the purpose or effect of nullifying or impairing the recognition,
enjoyment or exercise by all persons, on an equal footing, of all rights and
freedoms.1%®

2.46 The UN Human Rights Committee has further stated that discrimination is
prohibited 'in law or in fact in any field regulated and protected by public authorities'
and States parties have an obligation to ensure that all legislation and the application
thereof is not discriminatory.1°

2.47 However, affording greater protection to religious institutions to manifest
their religion would also necessarily have the effect of limiting the rights to freedom
of religion, freedom of expression and equality and non-discrimination for persons
who do not share the same religion as the religious institution. The UN Special
Rapporteur has noted that the rights to freedom of religion or belief and equality and
non-discrimination are 'inextricably linked'.*!! In this way, Parts 2 and 4 (in relation to
exceptions and exemptions) of the bill may have the effect of simultaneously
promoting and weakening the above protections of the rights to freedom of religion,

107 For jurisprudence of the European Court of Human Rights in relation to discrimination on the
grounds of religion see Yaker v France, UN Human Rights Committee Communication
No.2747/2016 (2018) [8.13]—[8.17]; Tiirkan v Turkey, UN Human Rights Committee
Communication No.2274/2013 (2018) [7.7]-[7.8]; FA v France, UN Human Rights Committee
Communication No.2662/2015 (2018) [8.10]-[8.13].

108 International Covenant on Civil and Political Rights, articles 2 and 26. Article 2(2) of the
International Covenant on Economic, Social and Cultural Rights also prohibits discrimination
specifically in relation to the human rights contained in the International Covenant on
Economic, Social and Cultural Rights.

109 UN Human Rights Committee, General Comment 18: Non-discrimination (1989) [7].

110 In considering the interaction between articles 2 and 26 of the International Covenant on Civil
and Political Rights, the UN Human Rights Committee has stated: 'article 26 does not merely
duplicate the guarantee already provided for in article 2 but provides in itself an autonomous
right. It prohibits discrimination in law or in fact in any field regulated and protected by public
authorities. Article 26 is therefore concerned with the obligations imposed on States parties in
regard to their legislation and the application thereof. Thus, when legislation is adopted by a
State party, it must comply with the requirement of article 26 that its content should not b